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Foreword 

Rt Hon Ed Miliband MP 

am delighted to acknowledge the publication of this book of 

essays by prominent Labour lawyers. The present volume is 

the latest in a distinguished series, starting in 1951 with The 

Reform of the Law, edited by a remarkable academic lawyer, 

Glanville Williams, and leading eventually to Law Reform for 

All (1996), edited by David Bean. 

As in the past, this book shows that lawyers are not necessarily 

either conservative or dull. They can be progressive, imaginative 

and committed to social change in the interests of the community as 

a whole, especially those of its members who are least well off. 

The Labour Party does not subscribe to all of the ideas in this 

book. But this volume represents an immensely valuable 

contribution to the debate about legal reform, and I welcome the 

book for that reason. 

I congratulate all those involved, and I look forward to working 

with them to deliver a progressive agenda for the reform of the law. 

I 
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Introduction 

hose on the left in politics have always had an ambivalent rela-

tionship with the legal profession. This does not stem from any 

scepticism as to the value of law as an instrument of social change. 

Rather it flows from the fact that lawyers are seen as responsible 

sometimes for frustrating necessary changes by an over-strict inter-

pretation of the law, as well as by the extent to which they have 

tended to capture and hold on to the reins of political power. The 

Blair government contained a remarkable number of talented lawyers 

or ex-lawyers, and succeeded, especially in its transformative policy 

towards human rights law, in restoring the reputation of the law and 

lawyers among those of progressive views, but – for various reasons 

– only temporarily. 

I hope that the present volume will demonstrate on a more endur-

ing basis the contribution that lawyers can make, not only to the just 

and efficacious resolution of legal disputes, but also to the develop-

ment of legal policy and law reform. Ed Miliband MP, to whom I am 

most grateful for his Foreword, refers to some of the earlier volumes 

in this series of publications promoted by the Society of Labour 

Lawyers, which I have been privileged to chair in 2013 and again this 

year. The Society was founded in the late 1940s by Gerald Gardiner 

QC (later Lord Chancellor in the first Wilson government) and is the 

pre-eminent professional association for lawyers on the left of poli-

tics. A glance at the contents page, and at the useful summaries at the 

end of each chapter, will show just how comprehensive and imagina-

tive the contributors to this volume have been. I hope that our prede-

cessors would regard this as a worthy successor to earlier efforts, but 

T 
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more importantly, I hope that readers today will be impressed and 

inspired in equal measure. 

Much is owed to Stephen Brough, Paul Forty and the Profile team 

who have steered this book with a steady hand towards its destination, 

and to the law firm Slater and Gordon for their generous support. 

Stephen Hockman QC 

August 2014 

Law Reform 2015.indd 22 07/08/2014 18:45 



1 

Child Abuse 

Richard Scorer 

he threat of children being groomed through the internet, the 

problems of gang-related abuse and child sexual exploitation, 

and allegations of historic abuse by those with status and power, 

such as Jimmy Savile, have all attracted huge media attention. As 

this book goes to press, the media is convulsed with talk of child 

abuse scandals involving Westminster itself. 

Political initiatives and the national debate 

Party leaders, however, have struggled to give voice to the ensuing 

public disquiet. Policy initiatives have tended to come from back-

bench MPs – for example, the report of the Home Affairs Select 

Committee in relation to child sexual exploitation.
1
 The former 

Director of Public Prosecutions (DPP), Sir Keir Starmer is now 

heading a Labour group undertaking a review of the rights of victims 

in the criminal justice system, and has talked of a statutory ‘victim’s 

law’. Thus far, however, Labour’s substantive policy response to the 

sex abuse scandals has been limited and broad brush. Yvette Cooper 

has called for a ‘single overarching inquiry’ into child abuse, and has 

pledged a new national commissioner for sexual and domestic abuse, 

while Sadiq Khan has called for the criminal justice system to be 

‘rebalanced in favour of the victim’. 

In the context of shadow cabinet nervousness about spending 

commitments, Labour’s relatively thin gruel to date may reflect a 

T 
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fear that any substantial policy response in this area will inevitably 

involve significant expenditure; increased numbers of victims 

coming forward needing more support, and so forth. It may also 

reflect an unspoken fear that some of the problems identified, like the 

low rate of conviction in rape cases, might be quite intractable. 

However, it is clear from the sexual exploitation scandal in Rochdale 

– where a fundamental review of police and Crown Prosecution 

Service (CPS) practice between 2008 and 2012 led to criminal 

convictions in cases which had previously been thought hopeless – 

that policy reforms in this area can make a significant difference. 

The national debate about sexual crimes gives rise to the oppor-

tunity to lead and shape progressive change on issues that arouse sig-

nificant public concern, and which directly affect vulnerable members 

of society. In this chapter I suggest that policy development and cam-

paigning should focus on three areas – mandatory reporting, improve-

ments in the court process and (underlying these) the promotion of 

fundamental attitudinal change towards victims. 

Mandatory reporting 

Media attention over the past two years has focused both on so-called 

‘celebrity’ abusers such as Savile, whose crimes were largely historic, 

and the much more recent cases of child sexual exploitation by organ-

ised gangs. The two categories of case differ in important respects, but 

a common feature was the failure to act on credible allegations of 

abuse – in Savile’s case, apparently because of his perceived power, 

and in the child sexual exploitation cases because the crimes were 

interpreted as ‘lifestyle choices’ by victims (even though most of them 

were under the age of consent). In many other cases now coming to 

light we have seen organisations and institutions failing to report 

allegations of abuse to statutory authorities (i.e. police and social ser-

vices), not least because – as in the Catholic Church and many private 

schools dependent on their reputation for their income – fealty to an 

institution can outweigh the responsibility to protect children. 

In response, many victim groups have campaigned for mandatory 

reporting, meaning formal legislation that would require certain 

categories of people to report suspected cases of child abuse to the 
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authorities. The campaign for mandatory reporting has gained wide 

support and Labour should be at the forefront of arguing for this 

change. 

Legislative and regulatory background 

Currently, in England and Wales (and Scotland) there is no formal 

requirement in law to report child protection concerns to the authori-

ties. There are professional reporting obligations, for example for 

teachers or carers, which are emphasised through local and national 

guidance, and various inter-agency protocols. But the failure to 

report abuse does not constitute a criminal offence. One 

campaigner, discussing an abuse scandal in 2008 at a Catholic 

private school in West London, pointed out that: 

The amazing fact is that in failing to report abuse at the school 

to the police or social services, [the school] didn’t break any 

laws. It is possible for a headteacher to know for certain that a 

member of staff has raped a pupil on school premises, and the 

headteacher has no statutory obligation to report anything to 

anybody. Any obligation towards the child and its parents exists 

only as contract law, a school’s child protection policy being an 

implied part of the contract between school and parents.
2

 

Of course a ‘contract’ between school and parents would exist 

only in the case of a private school, and would not extend to the state 

sector. There is no reason why children at state schools should be 

disadvantaged in comparison with children in the independent sector, 

but in any event a contractual relationship is insufficient because the 

obligation most needed is not an obligation to report to parents, but to 

the authorities who are empowered to intervene to protect the child 

and prevent further abuse taking place. 

Campaigners in the UK have therefore argued for ‘Daniel’s Law’, 

named after Daniel Pelka, a little boy starved and beaten to death by 

his mother and stepfather; a serious case review found that Daniel was 

‘invisible’ at times due to delays and failures in sharing information 

about his plight.
3
 Daniel’s Law would make it mandatory for child 
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protection concerns to be reported by professionals and organisations 

working with children, introducing clarity especially in circumstances 

of conflicting duty, where a teacher or cleric might be torn between 

child welfare and protection of the institution. Campaigners point out 

that there are ample precedents internationally for such a law. Most 

states in the USA, all Canadian jurisdictions bar one and all Austra-

lian states have mandatory reporting laws. 

In the Republic of Ireland the backlash against clerical abuse 

inspired a campaign for a constitutional amendment making it man-

datory to report any complaint from a child about abuse, thus 

enshrining children’s rights in a state constitution which, traditionally 

and in conformity with its Catholic origins, placed much more 

emphasis on privacy and the authority of the family. In Northern 

Ireland, s. 5(1) of the Criminal Law Act (Northern Ireland) 1967 

already provides for a criminal offence of failing to disclose an 

arrestable offence to the police, which, de facto, includes most 

offences against children. Something similar, campaigners argue, 

could be brought onto the statute book in the rest of the UK. 

Framing the policy 

It is not difficult to see how mandatory reporting could have made a 

difference to child protection in many of the abuse cases that have 

now come to light. Public opinion surveys also suggest that most 

voters see mandatory reporting as a ‘no brainer’. Front bench 

politicians from the major parties, however, have tended to shy away 

from campaigning for mandatory reporting, perhaps reflecting the 

reservations of some child protection charities, who have expressed 

the reasonable concern that mandatory reporting might be counter-

productive, particularly if police and social services are swamped with 

inappropriate reports that drain investigative resources from genuine 

cases. For example, the NSPCC has argued that mandatory reporting 

laws ‘may overwhelm services that are supposed to be targeted at the 

most at-risk children and families who then receive less attention than 

is required to prevent neglect or abuse’
4
 (although it also 

acknowledges that this view has been contested). 

Others claim that experience from overseas jurisdictions suggests 
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that it does not result in any significant increase in reports of abuse. 

But the difficulty in weighing evidence from overseas is that manda-

tory reporting laws come in many different forms; for example, some 

apply just to professionals, others apply to the whole population. 

Reporting thresholds also vary: thus in Australia the law in Tasmania 

requires professionals to report ‘all suspicions of risk’, but the law in 

South Australia requires reporting if the professional ‘suspects on 

reasonable grounds’ that a child is being abused. The variations in 

reporting thresholds between different Australian states, together with 

uncertainties about the laws relating to confidentiality, seem to have 

led to confusion among professionals, and even more so among the 

general public, as what exactly professionals are legally obliged to do, 

and when. However, these problems are not intractable, and there is 

evidence from overseas that where mandatory reporting laws are clear 

and consistent they can be effective in raising awareness of abuse and 

the need to pass information to investigators. 

In view of the reasonable concerns that have been expressed and 

the difficulties involved in formulating a law that will be effective, the 

best way forward for Labour would be to argue for a mandatory 

reporting law focusing on institutions – i.e. requiring disclosure to the 

authorities of actual or suspected abuse in an institutional setting. This 

would address the most pernicious problem revealed by cases such as 

Savile, namely the failure to report abuse due to a conflict of interest 

between the immediate needs and reputation of the institution, and the 

needs of the child. The reporting obligation would be a mandatory, 

non-discretionary duty to report imposed upon a designated person 

within the organisation who would be under a legal duty to refer all 

allegations of wrongdoing vis-à-vis children to external authorities. 

The law would apply only to ‘regulated activities’ as defined in the 

Safeguarding Vulnerable Groups Act 2006 (i.e. activities and settings 

where children are looked after other than by their parents, schools, 

hospitals, children’s homes, etc.). This would exclude helplines like 

Childline or Rape Crisis confidential hotlines from mandatory report-

ing; obviously to include them in the scope of mandatory reporting 

would render their work impossible. Provided such a law is accompa-

nied by clarity around reporting thresholds, and around the rules on 

confidentiality of information, then there is every reason to believe 
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that it could help to prevent some of the appalling abuse in schools, 

religious organisations and other institutions that has recently come 

to light. 

Court processes 

Keir Starmer has argued forcefully that, from the point of view of 

victims, the criminal justice system is ‘hardly fit for purpose’. High-

lighting in particular the experience of child victims and witnesses in 

the sex-grooming trials (in the Rochdale case, some were cross-

examined by no fewer than 11 defence barristers) he observes that, 

‘for many victims, the adversarial journey through our courtrooms is 

such an ordeal that most vow never to repeat it’, and he urges a 

‘fundamental rethink’ including a ‘legally enforceable victim’s law’.
5

 

Starmer is right to recommend a fundamental reappraisal, but there 

are immediate changes, informed by cases like Rochdale, that could 

quickly improve the experience of victims within the criminal justice 

system pending a root-and-branch review. 

The most obvious of these is the implementation of the ‘full-Pigot’ 

provisions for the cross-examination of vulnerable witnesses. The 

Youth Justice and Criminal Evidence Act 1999 (YJCEA 1999) already 

provides for a series of special measures which the court can direct in 

respect of vulnerable and intimidated witnesses. These include 

screening witnesses from the accused, the removal of wigs and gowns 

in the courtroom, and giving evidence by video link or in private. The 

concept of ‘special measures’ (a somewhat outmoded term as they are 

now routine) emerged from the Pigot Committee in the late 1980s,
6
 

which concluded that children were adversely affected by giving evi-

dence in the traditional manner in trials involving serious criminal 

offences. But the radical solution envisaged by Pigot – taking children 

out of the formal criminal trial process altogether by videotaping their 

entire testimony (including cross-examination and re-examination) 

before trial – was never implemented due to parliamentary and Law 

Society opposition in the early 1990s. 
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