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For fourteen years I was the Public Guardian for Scotland. It’s 
a title that has the ring of  something with great power: I was 
once asked ‘does it come with a cape?’. And though it does not, 
the role is one that does come with great responsibility. This is 
because it is the Public Guardian’s job to support and supervise 
those who administer the affairs of  people who are no longer 
able to do so themselves. Most people in this position have a 
Power of  Attorney (PoA). 

A PoA comes into play at a point in life that can be challeng-
ing for all involved. The document is one way of  being legally 
authorised to manage the money and property, or health and 
welfare, of  a person when they lose the mental ability to do so 
personally. The person themselves grants the PoA while they are 
still able, choosing someone, called an attorney, to whom they 
give that legal responsibility. When the time comes for a PoA to 
be enacted, whether through accident, old age or illness, there 
are so many factors involved that it is important to have support 
and guidance.

Acting as an attorney, especially for a loved one, can seem 
quite a natural thing to do – so much so that the demands of  the 
role are often overlooked. During my time as Public Guardian, 
working with others at the Office of  the Public Guardian (OPG), 
I spoke with thousands of  people acting as attorney. Very many 
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of  them would relay tales of  woe. It was common to hear such 
comments as: ‘No one told me this before,’ ‘If  I’d have known 
what it involved I wouldn’t have done it,’ ‘It’s not worth the paper 
it’s written on,’ ‘No one takes any notice of  my authority’ or ‘I 
have rows with everyone’. It was evident to me that being an 
attorney was not as simple as people assumed. 

It was with some trepidation, therefore, that I agreed to be 
appointed as attorney to my own parents – but you don’t say no, 
do you? They supported you, so you do the same for them. Sadly, 
some years later my father went on to develop dementia. It didn’t 
matter that I was the Public Guardian and worked regularly with 
families in this position; this was my dad, and I was suffering, 
just like any daughter, watching the deterioration of  her beloved 
parent.

For the first few years of  his illness my family supported Dad 
to make his own decisions, but as things progressed it became 
necessary to start acting formally – using the PoA. Thank good-
ness he had had the foresight to do this. 

After some months of  acting as his attorney I became con-
scious that I’d had none of  the issues that, in my professional 
life, I was still hearing so many complaints about. I spent time 
considering why this was and concluded that it was because I 
was empowered: I knew what I could and couldn’t do as attorney, 
what I was and was not entitled to, and how to assert my author-
ity, to whom and when. For me the PoA was the efficient and 
powerful document that Dad had intended it to be. This started 
the drive I now have to put every attorney in that same empow-
ered position. 

I realised this empowerment came from having knowledge 
and being prepared, so I started to look at what information was 
available. There was (is) a lot of  information, but it obviously 
wasn’t working. Why not? I asked a number of  people, from 
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those acting as attorney to those thinking of  granting a PoA, and 
their responses were consistent: ‘Yes, there is a lot of  informa-
tion, but it’s too much, you don’t know what applies to you and 
what doesn’t. There is so much that it’s overwhelming and con-
fusing, so you end up ignoring it.’ Rather than finding anything 
useful in the mass of  information, someone told me that ‘you 
learn by the school of  hard knocks’ – I found this so poignant that it 
has stayed with me. 

So, if  there is so much information out there that it creates 
confusion, why am I adding to it with this book? Well, I have 
deliberately gone for a comprehensive, ‘one-stop’ guide that 
gives you all you need to know in one text and saves you having 
to trawl through the rest. 

This book is not just for attorneys. You may have picked it 
up because you’re thinking about making a PoA and are consid-
ering all the key questions, like whom do you give it to? What 
powers can you give, and when is the right time to assign them? 
The book will guide you through all the dilemmas. The range of  
ideas it offers will ensure that you grant a PoA which allows your 
attorney to use it as the effective document you want it to be. 

A PoA is best done as a planned exercise. Too frequently I hear 
from relatives who tell me their loved one always intended to do 
a PoA but never got round to it. Things then become much more 
complicated; your loved ones, at what may well be the most trau-
matic time in their life, have to go to court to apply for the court’s 
approval to manage things for you; this is emotionally testing, as 
well as financially burdensome, and comes with ongoing super-
vision and reporting. So if  you are thinking of  making a PoA, I 
can only urge you to do so as soon as possible – this book will 
guide you through the process as well as the considerations. 

The granting (making) of  a PoA, and role of  being an attor-
ney, can come at one of  the most stressful times of  a person’s 
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life. There will be many other things you are also needing to 
think about; you’ll be juggling lots of  other responsibilities at 
the same time. 

You don’t have to question whether I, as an independent 
advisor, ‘have an angle’, or think, ‘She would say that, wouldn’t 
she, because she’s trying to get my business.’ This book gives an 
honest portrayal of  what I have learnt, both as Public Guardian 
and personally as attorney to my father. It is not an academic text, 
but there will be some ‘science bits’: I have tried to explain the 
legal concepts you need to know in easy-to-understand terms. 
If  you are thinking of  granting a PoA, the book allows you to 
consider all of  the relevant issues ahead and be fully informed; 
and if  you are operating as an attorney, it aims to empower you 
to use the PoA as the effective document it should be. If  I can get 
you to that position, then I will see it as the legacy of  my career 
and some real positivity will have come out of  my own personal 
experience as an attorney. I hope you find it valuable.

How to use this book

It is important for me to stress at the outset that this book relates 
entirely to ongoing PoAs, ones which are specifically intended 
to remain in place beyond any loss of  mental capacity of  the 
granter. I specify this because there is another kind of  PoA, often 
referred to as an ‘ordinary’ or ‘general’ PoA, which gives legal 
authority for someone to act on another’s behalf  if, for whatever 
reason, the person is not able to do so themselves for a defined 
period. For example, if  someone is planning an extended holiday 
and may be out of  contact for some time but has business affairs 
that they wish maintained in their absence, they may nominate 
someone else to act for them by way of  an ordinary or general 
PoA. This type of  PoA is not valid if  the person loses mental 
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capacity. If  you have one of  these types of  PoA, you will still need 
to grant an ongoing type if  you wish your attorney to support 
you or act on your behalf  should you lose capacity.

The book is divided into chapters, some of  which are quite 
obviously directed to a particular group, whether donors/grant-
ers of  PoAs, or attorneys themselves. For example, Chapters 2–5 
(which consider the powers that can be included in a PoA, how 
to choose an attorney and how to grant a PoA) will be particu-
larly useful for a potential donor/granter of  a PoA; Chapter 6 
onwards will be of  specific interest to attorneys, or others who 
are supporting an incapable person; and Chapter 13 talks to those 
working with attorneys. That said, I have structured the book in 
this way in order to give valuable information across a range of  
topics relating to PoAs, and I would strongly recommend that 
you read all the chapters, including those which do not appear 
on the surface to relate to you. For example, Chapter 7 details 
the rights that an attorney must respect, but it is highly relevant 
to donors/granters as well as to anyone working with an attor-
ney. It is important to understand the context and application of  
PoAs and to appreciate the role of  other people in this network: 
an attorney should know what a donor/granter has had to con-
sider, and a donor/granter will find it helpful to know what an 
attorney will have to do, as will those working with attorneys. 

The book is structured in a roughly chronological way, so that 
each chapter corresponds to a moment in the PoA journey. It is 
my hope that you will read the whole book and find all sections 
interesting and of  value. 

There are case studies throughout. If  I refer to a name at the 
end of  the example, this is an actual case, used with permission. 
Cases which are not attributed to an individual are drawn from 
an amalgamation of  various cases, in order to anonymise. If  you 
read such a case and think, ‘This is me, how dare she use my 
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case without permission,’ please be assured that it is not your 
case – maybe you can gain some comfort from knowing it is a 
common scenario. 

Now, a brief  word about how this book applies across the UK. 
The UK comprises three jurisdictions, i.e. three different legal 
systems (England and Wales, Scotland and Northern Ireland); 
each of  these jurisdictions has its own law on PoA. This is further 
complicated by the fact that, at the time of  writing, Northern 
Ireland is in what may be called a transitional period, with a new 
law drafted but not yet in force. To avoid creating too much con-
fusion by referring to current and new law in Northern Ireland, 
I focus on the new law – the law as it will be in the long term. 
Where the jurisdictions differ, I will refer to them separately. If  I 
don’t draw any specific distinction, then what I’m talking about 
refers to them all. 

Throughout the book a reference to ‘he’ or ‘him’ applies 
equally to ‘she’, ‘her’ or ‘other’ and vice versa, while a reference 
to the singular applies equally to the plural: for example, a refer-
ence to ‘an attorney’ also applies to ‘attorneys’ if  there is more 
than one attorney appointed. 

Happy reading, and I sincerely hope you find material of  real 
value.
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Common terminologies 

‘When I was listening to people talking about PoA I was confused by 
lots of  words I didn’t understand.’ (Stuart, sixty)

To help put in context what can be a confusing legal topic I’m 
going to start with some common terminologies At the back of  
the book there is a full list of  abbreviations and terms, but below 
I’ve given the meaning of  the most common terms you will 
come across in the book, and when dealing with PoA in practice. 

Power of  Attorney 
Both the document and the person who operates it are referred 
to as the Power of  Attorney – which can sometimes be confus-
ing. In this book, if  I’m talking about the document I’ll refer to 
the Power of  Attorney, or PoA, and if  I’m referring to the person 
operating the PoA I’ll simply say ‘attorney’. 

PoA
I have already used the commonly accepted and recognised 
abbreviation ‘PoA’ for Power of  Attorney. 
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Tip: If  someone is talking to you about ‘the Power of  Attorney’ it 
is worth double-checking whether they mean the person or the docu-
ment, as it’s not always clear. I once had a lengthy conversation with 
an attorney, which seemed to become more confusing the longer we 
went on, until it became clear that when I was referring to the PoA 
they thought I was talking about them, when in fact I was talking 
about the document.

LPA 
In many other texts you will see the abbreviation LPA, which refers 
to the lasting Power of  Attorney (in England and Wales and North-
ern Ireland). As the terminology differs throughout the UK, for 
ease in this book I mainly use the more generic term PoA, as most 
of  what I’m talking about applies to either type of  PoA (finance and 
property or health and welfare) and in any of  the jurisdictions. 

MCA and AWI 
MCA is the Mental Capacity Act 2005, which is the law governing 
PoA in England and Wales, or the Mental Capacity (Northern 
Ireland) Act 2016, which will become the equivalent law in 
Northern Ireland.

AWI is the Adults with Incapacity (Scotland) Act 2000, the 
equivalent law in Scotland. 

Donor/granter 
In England, Wales and Northern Ireland, the ‘donor’ is the person 
who has decided that if  they ever lose the mental capacity to 
make decisions for themselves, they want to donate this power, 
this responsibility, to a trusted person. They give this authority to 
another by way of  the PoA document. 
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In Scotland this person is referred to as the ‘granter’ (of  the 
PoA), because they grant the authority to another. 

‘P’ or ‘adult’
In England, Wales and Northern Ireland, once the donor of  the 
PoA has lost capacity they may be referred to as ‘P’, and in Scot-
land they may be referred to as ‘the adult’. I don’t use either of  
these terms in this book but I include them here so that, if  you 
see references to ‘P’ or ‘the adult’ in other texts or documents, 
you will know to whom this is referring. I don’t care for either 
of  these terms as, to me, they dehumanise the individual. Con-
sequently, throughout this book I refer in full to ‘the person who 
lacks capacity’, ‘the person with incapacity’ or ‘the person’ or, 
‘the individual’. 

OPG 
The abbreviation OPG occurs regularly. This stands for the Office 
of  the Public Guardian. The Public Guardian, who is the head 
of  the OPG, is a statutory position, i.e. one created by law. The 
Public Guardian has a range of  responsibilities related to the care 
and support of  incapable persons, but in respect of  PoAs, for 
ease, let me describe the role as one of  regulation. There is a 
Public Guardian and OPG for England and Wales and a separate 
Public Guardian and OPG for Scotland. There will be an equiva-
lent office and office holder in Northern Ireland in due course. 

In/capacity 
There are various ways of  describing a lack, or loss, of  mental 
capacity, which include ‘mental incapacity’, or just ‘incapacity’, 
‘lack of  cognitive ability’, ‘cognitive impairment’, or ‘volitional 
impairment’. You will see them used seemingly interchangeably 
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in various texts. Some authors have a preference for one over the 
other; for ease and simplicity I shall refer to ‘capacity’ or ‘inca-
pacity’. Capacity denotes that a person has the mental ability to 
decide matters for themselves, and incapacity that they lack, or 
have lost, this ability.
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Chapter	1

What is a Power of  
Attorney and why is it 
important?
Just to reiterate, this book relates entirely to PoAs that last, or 
continue, beyond incapacity. If  you have a general PoA, which 
allows someone to make decisions for you now, should you be 
indisposed, this comes to an end on incapacity; you will need to 
do a lasting version if  you wish someone to support you should 
you lose capacity. 

Even though we should all be planning a PoA in advance, in 
reality we often end up dealing with the subject in a period of  
high stress, with many different factors calling on our attention, 
which can leave us confused and on a steep learning curve at a 
demanding time.

In this introductory chapter we will look at what a PoA is, 
why it is important, consider some of  the myths that exist about 
it and explore what happens if  you don’t have one when you 
need it. The following chapters will set out what powers you can 
include in a PoA, how to decide on your attorneys and of  course 
how you actually go about making one. But first, let us be clear 
we know what a PoA is. 

What is a PoA? 

You may be reading this book and know exactly what a PoA is, 
but it is always important to start with a definition.
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A PoA is a legal document which a person creates, while 
mentally able to do so, in order to grant, or mandate, to 
someone else the power to manage their affairs should they no 
longer have the mental capacity to do so themselves. There are 
some things which a PoA must contain to make it legal, which 
we will come to in due course, but it does not have to be in a 
set format, there is no set length, and there are no set powers 
it has to grant: these powers are the decision of  the granter. In 
other words, while there are certain parts of  the PoA that are 
obligatory in order to make it legally binding, there is also flex-
ibility that allows you to personalise the document to your own 
situation.

A PoA can offer powers relating to finances, property, health 
and welfare matters. These are all things that we might usually 
look after ourselves but, in the case of  our incapacity, would need 
someone else to take care of. Examples of  financial decisions 
include paying bills and sorting out household finances. Prop-
erty powers allow a person to do things necessary to look after 
your house and other property. Examples of  welfare decisions 
include agreeing care and social activities. There is much more 
detail about the powers that a PoA can give, what these mean and 
how they can be used in the following chapters. 

The people given the authority of  a PoA are called attorneys. 
While the PoA document is important, it is nothing without the 
attorney who will take on its responsibilities. Therefore, choosing 
an attorney is a key decision when making a PoA and is crucial in 
ensuring that a PoA is effective. An attorney will be acting on the 
donor/granter’s behalf  and needs to be able to stand up for that 
person’s rights; an attorney can challenge anyone who, or situa-
tion which, seems to be taking advantage of  the donor/granter’s 
vulnerability. With this in mind, it is clear that an attorney should 
be chosen for their abilities: it is not always a case of  picking one’s 
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closest relative or best friend. It’s a decision to consider carefully: 
Chapter 3 goes into this in more detail. 

With the right wording and the right attorney, a PoA is a pro-
tection: it allows the maker and their affairs to be safeguarded if  
they can no longer do this themselves. Knowing there is a robust 
PoA in place, well in advance of  when it needs to be used, gives 
everyone peace of  mind. 

Types of PoA

There are two specific types of  PoA.

1. Lasting or continuing Power of  Attorney – property 
and finance
A lasting Power of  Attorney for Property and Financial Affairs 
(in England and Wales), or for Property and Affairs (in North-
ern Ireland), is the name of  the PoA which gives authority to 
enable someone to assist a person with their financial and prop-
erty affairs. As the name suggests, the authority ‘lasts’ should the 
person lose mental capacity (ability). 

In Scotland, this document is called a continuing Power of  
Attorney, but it gives the same financial and property authority 
which ‘continues’ beyond any loss of  mental capacity.

You live in your own home, but bills need to be paid to keep your 
electricity on so you can cook, be warm and have light, and you must 
have your telephone connected, in case you need to get in touch with 
people in an emergency. But you are ageing and don’t have much 
energy these days, and are getting weary of  sorting all these things 
out; you are not as confident as you used to be. A PoA which gives 
authority for your attorney to manage your financial affairs would 
allow them to sort out these things for you, with your permission.
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For ease, I tend to refer to this type of  PoA simply as a finan-
cial PoA, but this term does apply to property too. 

2. Lasting Power of  Attorney – health and welfare 
There is also an option to give authority to someone to support 
you with making decisions about your health and welfare, or to 
make such decisions on your behalf  if  you are no longer able to 
make them yourself. 

In England and Wales this type of  PoA is also called a lasting 
Power of  Attorney, but with the addition of  the words ‘health and 
welfare’. You may hear this referred to as a PoA for personal welfare, 
or a PoA for health and care decisions. These are all the same thing: 
a PoA under which you give someone authority over matters 
relating to your person, as opposed to your property or finances. 
Likewise, in Northern Ireland this type of  PoA is called a lasting 
Power of  Attorney for Care, Treatment and Personal Welfare; in 
Scotland it is a Welfare Power of  Attorney. These are marginally 
different terminologies, but they all mean the same thing.

You are living in your own home but get confused: you get muddled 
with the time, thinking it is daytime when it’s night; you forget to get 
dressed some days, and often forget to eat. It would be helpful to have 
carers come in several times a day to make sure you are up, dressed, 
have a regular meal and are tucked up in bed at night. Your health 
and welfare attorney can make these arrangements for you if  you are 
no longer able to arrange this personally.

There is much more detail in Chapter 2 about each of  these 
types of  PoA, what powers they can offer, what the powers mean 
and how they can be used. For now, you need to know that these 
options exist, and that they serve distinct purposes.
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In Scotland, the two types of  powers, financial and welfare, 
can be combined into one document, referred to as a combined 
PoA. 

Finally, a brief  note about age. You don’t need a PoA to make 
decisions in the interest of  a child. Since PoAs are intended to 
confer the rights of  an adult, they must be made between adults. 
In England and Wales, that means you have to be aged eighteen 
or over to grant either type of  PoA; in Scotland and Northern 
Ireland you have to be aged sixteen or over. 

Before we look at what powers you may wish to include and 
how to decide on who will administer them on your behalf, I 
just want to touch on some of  the myths which surround PoAs. 

Myths about PoA

There are some myths about PoA which make people think, ‘Yes, 
a PoA is important, but I don’t need to do one because …’. If  
you fall into one of  the groups below and think this makes a PoA 
unnecessary in your case, I hope I can persuade you to consider 
a PoA nonetheless. 

My partner will just deal with things 
There is a myth that if  you are in a partnership, especially a for-
mally recognised relationship like a marriage, then your partner 
will just manage things for you if  you can no longer do so. 

This is not true. Your partner, even a lifelong partner, cannot 
make decisions for you if  you do not have capacity to do so per-
sonally, unless they have lawful authority. This authority can only 
come from a PoA. If  you want your partner to deal with things 
for you, you will have to discuss it with them and create a formal 
PoA authorising them to act for you. 
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My children will look after me 
There may be an assumption that, as you age, your children will 
just do things on your behalf. As with a partner, your children 
have no authority to act on your behalf  unless they have your 
formal lawful permission, by way of  an appropriate PoA. 

I don’t have enough money to warrant a PoA 
A PoA is not just for wealthy people. If  you don’t have much 
money it can be even more important that you give direction 
about how what you do have is to be managed. You do this by 
way of  appointing an attorney. 

Also, remember that a PoA is not just about managing 
finances: it can authorise others to support you with, or make on 
your behalf, decisions about health and welfare. 

I don’t own any property 
The word ‘property’ in a property and finance PoA refers to 
anything you own, not just bricks and mortar. So, you may live 
in rented accommodation, but you will still own things that are 
dear to you, maybe family jewellery, your computer, pictures, 
photographs, furniture, even your social media accounts and 
email. These are all your property; no one will have any say over 
them, should you lose capacity, unless you have granted them 
due authority by way of  a property and finance PoA. 

I have a will 
Another myth is that a PoA is unnecessary if  you have made 
a will. A will and a PoA are entirely different: a will expresses 
your wishes for the administration of  your affairs after you have 
died, while a PoA details the arrangements you wish to be made 
while you are still alive, should you no longer be able to look 
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